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DIGBST 

1. Determination whether to set aside a procurement under 
section 8(a) of the Small Business Act, and the propriety of 
the 8(a) award itself, are matters within the discretion of 
the contracting agency and the Small Business Administra- 
tion. Such an award will not be reviewed by the General 
Accounting Office absent a showing of possible fraud or bad 
faith on the part of government officials or that regula- 
tions have not been followed. 

2. Allegation of bad faith on the part of government 
officials in deciding to retain the sample data collection 
services within the Small Business Administration 8(a) 
program is denied where protester fails to offer irrefutable 
proof that the government officials had a specific, 
malicious intent to cause it harm. 

3. Where award is made under a set-aside pursuant to 
section 8(a) of the Small Business Act, a protester which is 
a non-8(a) firm and is questioning the propriety of the 
award to a particular 8(a) eligible firm is not an inter- 
ested party under the General Accounting Office Bid Protest 
Regulations. The protester lacks the requisite direct 
economic interest since it would not be eligible to compete 
for the contract even if the protest were sustained. 

DECISION 

PECO Enterprises, Inc., protests the decision of the 
Department of the Army to award a contract to the Small 
Business Administration (SBA)  and the proposed award of a 
subsequent subcontract to Automation Research Systems, Inc. 
( A R S )  pursuant to section 8(a) of the Small Business Act, 
15 U.S.C. 5 637(a) (19821, to provide the Army sample data 



collection s e r v i c e s  (SDC).l/ PECO con tends  t h a t  t h e  Army's 
and SBAIs d e c i s i o n  t o  r e t a i n  t h e  SDC s e r v i c e s  w i t h i n  t h e  
8 ( a )  program was an abuse  of d i s c r e t i o n  and was made i n  bad 
faith.2J PECO f u r t h e r  con tends  t h a t  t h e  award t o  ARS would 
create an impermiss ib l e  appearance  of impropr i e ty .  

W e  deny t h e  p r o t e s t  i n  p a r t  and d i s m i s s  it i n  p a r t .  

PECO, t h e  incumbent 8 ( a )  contractor, was a p a r t i c i p a n t  i n  
t h e  8 ( a )  program f r o m ~ O o t o b e r  1974 t o  March 1986 and 
performed t h e  SDC s e r v i c e s  f o r  t h e  Army. I n  March 1986, 
PECO g radua ted  from t h e  8 ( a )  program, and t h e r e b y  become 
i n e l i g i b l e  f o r  new awards under t h i s  program. On 
September 25, 1985, PECO, wh i l e  s t i l l  a p a r t i c i p a n t  i n  t h e  
8 ( a )  program, was awarded an  8 ( a )  s u b c o n t r a c t  by t h e  SBA f o r  
SDC services which, a f t e r  t w o  renewal  o p t i o n s ,  e x p i r e d  on 
September 25, 1988. T h i s  c o n t r a c t  was p a r t i a l l y  performed 
f o r  t w o  and one h a l f  y e a r s  a f t e r  PECO gradua ted  from t h e  
8 ( a )  program i n  March 1986. 

Before  t h e  e x p i r a t i o n  o f  t h i s  contract i n  J a n u a r y  1988, 
PECO was adv i sed  of t h e  Army's i n t e n t  t o  c o n t i n u e  t o  p r o c u r e  
t h e  SDC s e r v i c e s  under t h e  8 ( a )  program. Through correspon-  
dence and meet ings  w i t h  t h e  Army and SBA, PECO s t a t e d  t h a t  
i t  would be a d v e r s e l y  a f f e c t e d  by t h e  Army's r e t e n t i o n  of 
t h e  SDC r equ i r emen t s  i n  t h e  8 ( a )  program. I t  t h e r e f o r e  
r e q u e s t e d  t h a t  t h i s  procurement n o t  be r e s t r i c t e d  t o  c u r r e n t  
p a r t i c i p a n t s  i n  t h e  8 ( a )  program, and t h a t  it i n s t e a d  be 
r e l e a s e d  f o r  e i t h e r  a small b u s i n e s s  or a small d i sad -  
vantaged b u s i n e s s  s e t - a s i d e ,  or i f  need be,  u n r e s t r i c t e d  
compe t i t i on .  The S B A ' s  Kansas C i t y  Regional  O f f i c e ,  on 
beha l f  of PECO, a lso requested t h e  Army t o  release a p o r t i o n  
of i t s  SDC r e q u i r e m e n t s  f o r  small d isadvantaged  b u s i n e s s  
compet i t ion .  The Army denied  t h e s e  requests and responded 
t h a t  Department of  Defense (DOD)  p o l i c y  r e q u i r e d  keeping SDC 
a s  a n  8 ( a )  s e t - a s i d e  so long as a r e s p o n s i b l e  8 ( a )  
contractor is a v a i l a b l e .  The SBA a l s o ' c o n c l u d s d  t h a t  there 
was no basis f o r  r e l e a s i n g  any p o r t i o n  of t h e  Army's SDC 
r equ i r emen t s  f o r  small d i sadvantaged  b u s i n e s s  compe t i t i on .  
The  SBA c h i e f l y  based its d e c i s i o n  on i ts  c o n c l u s i o n  t h a t  

lJ SDC is a program whose o b j e c t i v e  is t o  deve lop ,  
implement, and manage an i n t e g r a t e d  l o g i s t i c  maintenance 
d a t a  system i n  s u p p o r t  of s e l e c t e d  f i e l d  equipment,  t r a i n i n g  
r equ i r emen t s ,  and other l o g i s t i c s .  

2J While  Peco i n i t i a l l y  a l l e g e d  v i o l a t i o n s  of law and 
r e g u l a t i o n ,  it h a s  n o t  pursued t h e s e  a l l e g e d  v i o l a t i o n s  and 
w e  deem t h e m  abandoned. 
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t h e  agency  had f u l f i l l e d  its o b l i g a t i o n  t o  PECO t o  assist it 
i n  i ts t r a n s i t i o n  t o  a n  8 ( a )  program g r a d u a t e  t h r o u g h  t h e  
exercise o f  o p t i o n s  under  t h e  p r i o r  c o n t r a c t .  

S e c t i o n  8 ( a )  o f  t h e  Small B u s i n e s s  A c t  a u t h o r i z e s  t h e  SBA t o  
e n t e r  i n t o  c o n t r a c t s  w i t h  government a g e n c i e s  and t o  a r r a n g e  
f o r  t h e  per formance  o f  such  c o n t r a c t s  by l e t t i n g  sub- 
c o n t r a c t s  t o  s o c i a l l y  and economi6a l ly  d i s a d v a n t a g e d  small 
b u s i n e s s  c o n c e r n s ,  The t h r u s t  o f  s e c t i o n  8 ( a )  program is t o  
i n s u l a t e  p a r t i c i p a n t s  from open p r i c e  c o m p e t i t i o n  w i t h  
e s t a b l i s h e d  f i r m s  u n t i L " t h e  s e c t i o n  8 ( a )  f i r m s  are caDable . .  
o f  so competing.  See  W i n f i e l d  Mfg. Co., Inc . ,  B-218557, 
J u n e  12,  1985, 8 5 - 1 P D  1 679. SBA and c o n t r a c t i n g  a g e n c i e s  - -  

e n j o y  b road  d i s c r e t i o n  i n  a r r i v i n g  a t  s e c t i o n  8 ( a )  c o n t r a c t -  
i n g  a r r a n g e m e n t s  and ,  t h e r e f o r e ,  o u r  r e v i e w  o f  a c t i o n s  under  
t h e  s e c t i o n  8 ( a )  program is l i m i t e d  t o  d e t e r m i n i n g  whether  
applicable r e g u l a t i o n s  have  been  fo l lowed  and whether  t h e r e  
h a s  been f r a u d  or bad f a i t h  on t h e  p a r t  o f  government  
o f f i c i a l s .  Id. 

PECO asserts t h a t  t h e  SBA abused  i t s  d i s c r e t i o n  h e r e  
b e c a u s e  t h e  SBA f a i l e d  t o  p r o p e r l y  f o l l o w  S B A ' s  S t a n d a r d  
O p e r a t i n g  P r o c e d u r e s  (SOPs) when making t h e  d e c i s i o n  t o  n o t  
release t h e  SDC r e q u i r e m e n t s  from t h e  8 ( a )  program. I n  t h i s  
r e g a r d ,  SEA'S SOP 4 6 ( e )  s i m p l y  l ists  a number o f  f a c t o r s  
t h a t  may be c o n s i d e r e d  i n  d e t e r m i n i n g  w h e t h e r  t o  release a 
r e q u i r e m e n t  f o r  competitive b i d d i n g  . PECO c o n t e n d s  t h a t  t h e  
SBA f a i l e d  t o  take i n t o  c o n s i d e r a t i o n  a l l  of  t h e  e l e m e n t s  of 
SOP 4 6 ( e ) .  PECO also d i s a g r e e s  w i t h  t h e  c o n c l u s i o n s  r eached  
by t h e  SBA t h a t  t h e  primary o b j e c t i v e  o f  SOP 4 6 ( e )  is t o  
assist f i r m s  n e a r i n g  8 ( a )  program g r a d u a t i o n  and t h a t  it had 
m e t  i ts o b l i g a t i o n  t o  PECO i n  p r e p a r i n g  PECO f o r  g r a d u a t i o n  
from t h e  8 ( a )  program. 

- 

S B A ' s  SOPs r e p r e s e n t  i n t e r n a l  SBA p o l i c i e s  and g u i d e l i n e s  
r a t h e r  t h a n  r e g u l a t i o n s  hav ing  t h e  f o r c e  and e f f e c t  of law. 
S B A ' s  compl iance  w i t h  i ts SOPs conce rn  e x e c u t i v e  b ranch  
management d e c i s i o n s  which o u r  O f f i c e  g e n e r a l l y  w i l l  n o t  
r e v i e w  under  o u r  b i d  protest  f u n c t i o n .  Accord ing ly ,  P E C O ' s  
c h a l l e n g e  t o  t h e  S B A ' s  compl iance  w i t h  SOP 4 6 ( e )  i n  d e c i d i n g  
t o  c o n t i n u e  t h e  r e q u i r e m e n t  under  t h e  8 ( a )  program i n v o l v e s  
a d i s c r e t i o n a r y  management d e c i s i o n  which our  O f f i c e  w i l l  
n o t  rev iew.  See A.R.E. Mfg. Co. ,  I n c . ,  B-218116, May 17,  
1985, 85-1 C P n  564. 

PECO a l so  a r g u e s  t h a t  t h e  SEA'S  and Army's a l l e g e d  d i s r e g a r d  
of t h e  f a c t  t h a t  PECO w i l l  be i r r e p a r a b l y  harmed i f  n o t  
g i v e n  an  o p p o r t u n i t y  t o  compete f o r  t h e  SDC r e q u i r e m e n t  is 
an abuse o f  d i s c r e t i o n  and an act  o f  bad f a i t h .  PECO 
f u r t h e r  a r g u e s  t h a t  t h e  s e l e c t i o n  of ARS a s  t h e  8 ( a )  
c o n t r a c t o r  a l so  s u g g e s t s  bad f a i t h  on t h e  p a r t  o f  t h e  Army 

3 8-2324 13 

. -. . . . . . . . -. - - - . _  .~ .. .... 



and SBA s i n c e  ARS is  owned by a r e t i r e d  Colonel  who once 
se rved  as t h e  depu ty  d i r e c t o r  of  t h e  Army's Small and 
Disadvantaged Bus iness  U t i l i z a t i o n  O f f i c e  and possesses 
e x t e n s i v e  i n s i d e  knowledge of t h e  v a r i o u s  Army procurement  
commands' 8 ( a )  programs. I n  t h i s  r e g a r d ,  PECO con tends  t h a t  
award t o  ARS would create an impermiss ib le  appearance  of 
impropr i e ty  because of  ARS'  a l l e g e d  employment p r a c t i c e  of 
r e c r u i t i n g  i n d i v i d u a l s  from t h e  Army procurement commands, 

The Army's d e c i s i o n  t o  r e t a i n  t h e  requi rement  under  t h e  8 ( a )  
program was made i n  compliance wi th  DO0 p o l i c y  memorandum of 
September 25,  1987, which s ta tes  t h a t  "as a matter o f  
Department p o l i c y  r equ i r emen t s  c u r r e n t l y  i n  t h e  8 ( a )  program 
are t o  remain i n  t h e  8 ( a )  program i f  a r e s p o n s i b l e  8 ( a )  f i r m  
is a v a i l a b l e  t o  perform t h e  requirement ."  The Army 
a c c o r d i n g l y  o f f e r e d  t h e  requi rement  t o  SBA f o r  t h e  8 ( a )  
program. 

Under SBA p rocedures ,  t h e  Director of t h e  O f f i c e  of  Program 
Development f o r  8 ( a )  has  t h e  a u t h o r i t y  t o  make t h e  d e t e r -  
mina t ion  t o  release or n o t  to  release a procurement  from t h e  
8 ( a )  program. The r eco rd  is clear t h a t  t h e  SBA o f f i c i a l  
reviewed PECO's f i n a n c i a l  s t a n d i n g  b e f o r e  making h i s  
d e c i s i o n  and t h e  f a c t s  b e f o r e  him were t h a t  PECO i n  t h e  
2 y e a r s  a f t e r  g r a d u a t i o n  from t h e  8 ( a )  program had r e c e i v e d  
t w o  renewal o p t i o n s  under t h e  SDC c o n t r a c t  t o t a l l i n g  o v e r  
$21 m i l l i o n .  T h i s  amount was cons ide red  t o  be more than  
enough t o  a i d  P E C O ' s  t r a n s i t i o n  t o  c o m p e t i t i v e  s t a t u s .  
A d d i t i o n a l l y ,  PECO's c u r r e n t  n e t  w o r t h  was de termined  t o  be 
$1.8 m i l l i o n  d o l l a r s .  F u r t h e r ,  S B A  r e g i o n a l  o f f i c i a l s  
submi t ted  documentat ion i n  suppor t  of PECO and s o u g h t  t o  
have a t  l e a s t  p a r t  of t h e  SDC requi rement  released €or 
compe t i t i on .  The r e c o r d  i n d i c a t e s  t h a t  t h i s  documentat ion 
was f u l l y  reviewed p r i o r  t o  t h e  SBA f i n a l  d e c i s i o n ,  While 
w e  r ecogn ize  t h e  d e c i s i o n  t o  c o n t i n u e  t o  reserve t h e  
requi rement  f o r  t h e  8 ( a )  program undoubtedly h a s  an adve r se  
impact on PECO since it is no l o n g e r  e l i g i b l e  f o r  t h i s  
r equ i r emen t ,  there  is simply no ev idence  t h a t  t h e  d e c i s i o n  
was made w i t h  any i n t e n t  t o  harm PECO. To  t h e  c o n t r a r y ,  t h e  
r e c o r d  i n d i c a t e s  t h a t  t h e  d e t e r m i n a t i o n  r e f l e c t s  a d e c i s i o n  
by t h e  SBA t o  g i v e  other  8 ( a )  f i r m s  t h e  o p p o r t u n i t y  t o  
perform t h e  SDC requi rement .  

F i n a l l y ,  t o  t h e  e x t e n t  t h a t  PECO is  q u e s t i o n i n g  t h e  
p r o p r i e t y  of t h e  award t o  ARS because ARS is owned by a 
former Army o f f i c i a l  w i t h  knowledge of t h e  Army's 8 ( a )  
programs and who recruits i n d i v i d u a l s  from t h e  Army 
commands, it is n o t  an i n t e r e s t e d  p a r t y .  Under ou r  Bid 
P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. S 2 1 . l ( a )  ( 1 9 8 8 ) ,  a protester 
m u s t  have a d i rec t  economic in te res t  wh ich  is a f f e c t e d  by 
t h e  award of  a c o n t r a c t  i n  o r d e r  t o  be cons ide red  an 
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interested p a r t y .  W e  have found t h e  8 ( a )  set-aside t o  be 
p rope r ,  and t h e  record r e f l e c t s  t h a t  there are other 8 ( a )  
f i r m s  capab le  o f  performing t h e  SDC requi rement  i f  ARS is  
determined t o  be i n e l i g i b l e .  Thus, even i f  PECO's p r o t e s t  
Of t h e  award t o  ARS were s u s t a i n e d ,  it would  no t  be e l i g i b l e  
t o  compete for t h e  c o n t r a c t  i n  q u e s t i o n .  W e  have e x p l i c i t l y  
h e l d  t h a t  a non-8(a)  f i r m  is n o t  a n  i n t e r e s t e d  p a r t y  t o  
motes t  t h e  q u a l i f i c a t i o n s  of a p a r t i c u l a r  8 ( a ) - e l i g i b l e  
' f i r m .  Washington Pa t ro l  S e r v i c e ,  1nc.--Reconsiderat ion,  
B-214568.2,  J u l y  1 7 ,  1984 , 84-2 CPD 1 57 .  Of course, PECO's 
a l l e g a t i o n -  concern ing  ARS' c o n f l i c t  of i n t e r e s t  h a s  been 
brought  b e f o r e  t h e  Army and SBA f o r  t h e i r  c o n s i d e r a t i o n .  

The  p r o t e s t  is denied i n  p a r t  and dismissed i n  p a r t .  

J d s  I?. Hinchman 
Genera l  Counsel 
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